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APPELLANT’S REPRESENTATIONS

under the Freedom of Information and
Protection of Privacy Act (the Act)

Appeal Number: PA-020028-1

From Decision of: Ministry of Agriculture, Food and Rural Affairs
Request File Number: 01-22-29

Date of this Submission: June 20, 2003

NATURE OF THE APPEAL

This request was prompted by the intense public inferest in an event which occurred in September
2002. Royal, a Golden Retriever, and a family’s 13 year-old, lifetime companion, inadvertently
wandered from his property. The person who found him did not know where he lived, so she turned
him over to Arteeka Canine Control in Fergus, the facility under contract with the municipality to
handle lost pets. The pound sold him to the University of Guelph to be used in research. The
university then killed Royal, apparently finding him to be too old for research.

The thought that one’s lost companion could meet this fate deeply upset many people across Ontario.
The individuals associated with Arteeka failed to notify the local humane society of this lost pét and
they sold Royal before the conclusion of the 3-day redemption period prescribed by law; they were
convicted of violating the Animals for Research Act. The university was not charged for its role in
taking Royal when they did and killing h1m

The story was covered mtenswely in the press and it relgmted the debate in this provmce about
whether or not we collectively think it is right to use pound animals (lost or abandoned pets) in
research. But a society should not be required to make responsible moral and legal decmlons about
controversial subjects without the relevant facts.

Such decisions must not be left in the hands of provincial governments, to be decided on their
citizens’ behalf but without their understanding or involvement. Nor should local governments
reasonably expect to have confidential arrangements with research institutions, without full disclosure
of the terms - and their implications - to the affected community, particularly where approximately
one half of households in Canadian communities have pets.

. Nor should such decisions be left to the effectively exclusive discretion of those who engage in the




controversial behaviour, which in this case, includes not only the university, but OMAFRA itself,
which works in partnership with the university in many vivisection initiatives'. On p. 13 of its .
representations, the ministry reproduced an excerpt from the university’s website, including the
following: :

“A major component of Guelph’s research is OMAF Research Programs, a multi-faceted
agri-food initiative sponsored by the Ontario Ministry of Agriculture and Food (OMAF).”

OMAFRA’s website describes its partnership with the University of Guelph as follows:

“The purpose of the Agreement is to continue the special relationship between the Parties
in which the University agrees to deliver OMAF research, education, veterinary clinical
cducation and laboratory services, based on OMAF priorities. Such services shall include
the operation of research stations, facilities and agricultural college. [Tab 1]”

The research in which OMAFRA, the University of Guelph and other universities engage could not
be done without the public’s moral and financial support (public monies fund research projects as well
as the universities where they are conducted) Further, the government inspects these facilities and
their records on the public’s behalf, in the public interest and with public funding.

We do not dispute the government’s point that disclosure to one means disclosure to all.- We are an
organization that disseminates information to the public and we have been candid from the outset in
acknowledging our intention to share the information we receive through this process.

What the university and the ministry are really worried about in this case can not be the release of
trade secrets or security threats, as there is no credible evidence that this particular disclosure would
constitute suchrisks. Their real concern seems to be a fear of losing the ability to control a growing
debate. In their own representations they admit that they fear the loss of public support, should the
information in these records receive public attention. Yet the controversy sutrounding the use of
animals in research has grown considerably in the last 15 years, in part because of the very secrecy
in which the research community insists upon operating, leading people to wonder what they are
working so hard to hide.

The concern that the research 1ndustry goes to great lengths in order to maintain secrecy and control i

over the debate is not an invention of animal advocates, it has been the subject of journalistic - -

investigations. We enclose a videotape which includes copies of two television broadcasts by way
of example. The first is an episode of CBC Newsworld’s Disclosure which aired on March 4, 2003.
The episode is about secrecy in the laboratory, and specifically, it is about Royal, the use of pound
dogs and the Umversﬂy of Guelph. We will refer to this tape further in our representatlons A
transcript is at Tab 2,

'“Vivisection” refers to the use of /ive animals in experimentation (research, teaching and/or testing), as
opposed to “dissection”, which refers to the use of dead animals.
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The second item on the tape is an episode of The Nature of Things entitled Breaking the Habit:
Animals in Research. The show dates from 1991, which demonstrates how long the secrecy concern
has persisted. We also include at Tab 3 a copy of a handwritten note from David Suzuki to a person
who had written to him about her concerns about animals in research. The note is provided with Dr,
Suzuki’s permission. Init, he comments on the difficulties he had in having the show aired. It reads
in part: '

...After the experience with our show Animals in Research, I am ashamed of my fellow
scientists. They employed every dirty trick possible to keep it off air and denigrated both
our series and me. It was a disgusting display of short-sighted self-interest. You are going
up against a very entrenched profession that depends on use of animals. Good luck.

We do not know-which scientists Dr. Suzuki was referring to in this note. We include it simply
because in a case like this, where very serious allegations are being made about harassment,
extremism and terrorism, it is important to understand the broader context.

In a democratic society, there must be a presumption that the public is entitled to know about the
nature and extent of the activities it supports, activities which are allegedly undertaken for their own
benefit; the Freedom of Information and Protection of Privacy Act (the Act) purports to embody
this fundamental idea. It is in that spirit that the allegations of the university and the government, the
latter being both a regulator and a participant in this case, must be considered.

ISSUES:
THIRD PARTY INFORMATION
Issue A: Does the mandatory exeniption at section 17(1) of the Act apply to the records?

Part 1: Type of Information

There is no evidence in this inquiry to support a conclusion that the information in question

constitutes a trade secret, or financial or labour relations information,

The information summarized in this particular document does not meet the definition of “scientific”,
“technical” or “commercial” information which previous Orders have applied. Thisisin contrast to
the voluminous information posted by the university on its own website, which describes, among
much other information, the nature of the research undertaken there, in terms of general areas of
research and descriptions of specific projects.

The annual reports at issue in this matter would appear to be prepared pursuant to s. 15 of the
Animals for Research Act, which requires operators of research facilities to submit annual reports to




the Director (as designated by the Minister) regarding animal use in accordance with the regulations.
Section 4(1) of Regulation 22, the General Regulations under the Act, requires composite
information about the institution as a whole:

4(1) The operator of every research facility shall, prior to the first day of March in €very year,
submit to the Director an annual report in respect of the preceding calendar year and the
report shall contain,

(a) the total number of every species of animal used for research in the researeh facility
in the year;

| (b) the total number of dogs and the total number of cats purchased or otherwise
acquired frpm, '

(i} other research facilities;
(ii) pounds;

(iii) supply facilities; and
(iv) other sources; and

(c) the total number of dogs and the total number of cats that in any experiment or
surgical procedure did not recover from anasthesia.

The information contained in these reports might “pertain to” research and teaching projects, but it
is not the research itself,

Similarly, information contained in an inspector’s report would not constitute scientific, technical or
commercial information. It isinformation regarding animals and their care in the course ofresearch,
it is not the research itself. '

Part2: Supplied in Confidence

The right of authorized inspectors under the dnimals for Research Act is established and
particularized in s. 18. That section requires research facilities to keep patticular records relating to
the particular animals in their care (among other things), to keep these for a prescribed period of time,

and to make these records available to inspectors upon request.

Section 15, on the other hand, requires operators of research facilities to submit annual reports to

the Director, including a different sort of information than the inspection provisions require, These

do not contain specific information related to specific individuals or research projects, but rather a

composite picture of the total number of animals used by the institution as a whole. The distinction

in the two kinds of records is clear, as the s. 15 information is precisely of the sort which one would

expect the government to collect in its capacity as regulator. It provides a general sense of the scope

of various practices without being specific as to who, when, how, etc. To the extent that there can
be any confidentiality attached to documents produced for purposes of inspection, these do not apply

to the type of information described in s. 15. :




Inany event, the fact that all of the reports in question - including the inspection reports - are created
pursuant to a legislative requirement, establishes beyond any doubt the public interest in the
information to be collected. A desire to keep that information confidential is not the same as a
reasonable expectation, nor ought a reasonable expectation be inferred in cases where there is a clear
public interest in the information - which both the university and the mmlstry have acknowledged in
this case.

The university claims as one of its goals, “[To] promote public awareness and understanding of
current research through an open door policy (e.g. volunteer programs, tours and seminars)’[Tab
4]. Infact, the university itself publishes an inordinate amount of information, of which the requested
reports include a summary of some particular parts of it, of its own accord. Its website contains
numerous documents which describe the research being undertaken at the university, the species of
animals being used, the names and contact information for the researchers who do it, and the
particular locations at which it is done (these are described in more detail under Issue B below).

Further, Dr. Benn, who provided the university’s representations in this matter, was interviewed in
the episode of Disclosure on the enclosed tape. In it, she discusses the fact that the university uses
pound dogs. The interviewer, Mark Kelley, comments that about 700 dogs are conditioned at the
university each year (conditioning is the process by which pound dogs are readied for research), He
asks Dr. Benn about what is done to those animals, and he refers to a list which he brought, which
had been posted on the university’s website, of ongoing experiments showing dozens of tests being
conducted at the time. Dr. Benn indicates that research is not done in the holding facility but in the
research laboratories. It is inconsistent, in our respectful submission, to publish such information on
one’s website, appear on television discussing it, and then claim that summaries of some of it are
supplied to the government in confidence.

- As regards the inspection reports, we have no objection to deleting the names of the relevant
researchers from the documents so as to protect individual identities. Beyond the person’s identity, -
there is no reasonable basis, in our respectful submission, for assuming the information 1tself is .
supplied in confidence.

Part 3: Harms

The information provided by the university and the ministry does not constitute “detailed and S

convincing” evidence, nor does it describe a set of facts and circumstances that could lead to a
reasonable expectation that any of the harms described in s. 17(1) would occur. As the authority
cited in the Notice of Inquiry confirms, a mere speculation of possible harm is not sufficient’.

*Ontario {Workers’ Compensation Board) v. Ontano (Assistant Information and Privacy Commissioner)
(1998), 41 O.R. (3d) 464 at 476 (C.A.)




Section 17(1)}(a); Prejudice to competitive position

[t appears that both the university and the ministry have misapprehended the nature of this test, where
the element of prejudice to “competitive position” must necessarily refer to the university’s position
as against other research institutions.

The university claims on p. 3 of its representations that “it is reasonable to assume that these reports
are being requested to identify individuals who currently use animals, especially pound source
dogs...” This is not true and there is no basis for such an assumption. It is already public
knowledge that the University of Guelph uses pound source dogs. Dr. Benn admitted it publicly on
Disclosure. Abundant information about the university’s Central Animal Facility and the researchers
who use animals is published on its website (please see Issue B below).

Inthe Acquisition and Purchase of Animals section of the website, the text reads: “Conditioned dogs
can be obtained by Investigators/Instructors. It is advisable to order these animals well in advance
of need. Approved Animal Utilization Protocols must be on file” [Tab 5]. As well, Dr. Benn
operates a number of volunteer programs, including dog walking, cat, rabbit, guinea pig and rat
socialization. Members of the public who become volunteers are aware that they are dealing with the
university’s experimental animals.

It is also public knowledge that other facilities use pound-source dogs, such as the University of
Western Ontario, which purchases conditioned pound dogs from the University of Guelph. [Please
see Tab 6]. '

The university claims that “animal activist groups in Ontario have used public exposure and
controversy to prevent release of pound source dogs and cats to research facilities. They have
already mounted campaigns of harassment and intimidation against universities, individual
poundkeepers, and Municipalities in an attempt to stop the release of pound animals”. This is an
erroneous allegation, and it reveals the university’s true concern.

Animal Alliance has never “harassed” or “intimidated” universities, poundkeepers or municipalities,
nor has the university offered any evidence whatsoever to support such serious accusations. Enclosed
at Tab 7 are copies of several documents including press releases, submissions to council, paid -
advertising, briefing notes to various councillors, and other documents which demonstrate the nature
of Animal Alliance’s activities in this area. The university complains here because it is aware that
public support for this treatment of pound animals is tenuous. When the residents of Oshawa,
Bowmanville, Erin, Erimosa and other municipalities learned that their pounds were sending animals
to research, they asked their local council to change that policy and the councils voted to do so, or
agreed to work with Animal Alliance’s Project Jessie program to find those animals new homes,

It is troubling that the university considers participation in the democratic process to be harassment.
It is also surprising that the university is of the view that taxpayers who fund local animal services
programs do not have the right to know what happens to their lost pets, or to encourage their council




members to stop the practice, and that councils ought to establish secret contracts with research
institutions concerning the sale and future of these animais.

To say that disclosure of the records could interfere with contractual arrangements is a red herring.
If asked by their constituents, municipal councilors would be hard-pressed to withhold that
information. Also, if animals are being sold by a municipality, it is usually included as a requirement
in the (publicly available) animal services by-law.

Moreover, it is not clear that the relationship between pounds and research institutions is a
contractual one; despite requests for such documentation, Animatl Alliance has never received a copy
of an actual contract between a municipality and a research institution (although there are contracts
between municipalities and pounds); rather, it is s. 20 of the Animals for Research Act which requires
the municipality, before it kills animals, to turn them over to aresearch facility that has requisitioned
them. The University of Guelph’s current practice is to offer to take all available animals from the
approximately ten pounds which they requisition, then decide which ones it can use and kill the
others, like Royal.

Finally, even if there were any legally enforceable contract directly betweena university and a pound,
this would be otherwise protected by law. Itis a well-established tort, with well-established remedies,
to interfere in one’s economic relations and to encourage someone to break existing contractual
arrangements,

Nor is it convincing to argue that there is an “implicit understanding” that the pound and the
university will keep their transactions secret from the communities, when it is their pets whose fate
is in question. There is no evidence of any such understanding, nor is it a reasonable assumption to
make, in light of our comments above,

The university’s real complaint is that it doesn’t want the public to know about its own use of pound
animals because it is concerned, from its own past experience, that the public would not support it.
This cannot possibly be what s. 17(1)(a) is meant to protect against.

With one exception, the ministry’s submissions on this point deal only-with “animal rights extremism®,
which, in our view, as mentioned above, is a misapprehension of the concerns which s. 17 (as -
opposed to s. 14, where we will discuss them) is meant to address. However, the ministry claims
(p. 15) that the university would be further exposed as a target of the “extremist movement”, because -
this information is not available from similar research facilities. There are several reasons why this
allegation has no merit. ‘ '

First, by way of example, is the University of Alberta, which has chosen to post all of its inspection
reports on its website at least since 1999. The ministry has not offered, nor is the appellant aware of
any, evidence that that university has been “targeted” by any “extremists”. In fact, Dr. David Neil, -
the head veterinarian at the University of Alberta, was interviewed on the same episode of Disclosure,
where he said: “There should be nothing in animal research that you’re ashamed of and you want to :




hide. There should be transparency. People are ready for that transparency, this is the time for public
accountability.”

Dr. Neil said that his university stopped using pound dogs for experiments altogether and has shown
that it can continue its research using only purpose-bred dogs. When asked if their work suffers for
it, he replied, “Apparently not™.

Second, it is strange that the ministry would raise concerns about the impact on negotiations with
potential private sector clients or donors (p. 16), for it appears to have confused its own role in the
vivisectionregime. Why would the government care about how a particular university negotiates its
funding with private clients, except to the extent that it wishes to protect its own research projects?

Third, it is even stranger that the same ministry which consistently objects to the release of
information related to animals in research in Ontario, would claim that releasing this information,
without similar information about other facilities, would create a distorted picture of the University
of Guelph - it says, in effect, we do not want to give you information about this facility because we
refuse to give you information about any other facility. The argument is circular and it is also
inaccurate; if the information which is the subject of this appeal is subject to public release, unless
there is a legitimate distinction, then similar information about other facilities could also be publicly
available.

We respectfully submit that any claim that the release of information could lead to a distortion of the
truth, as both the university and the ministry state on several occasions, should be regarded with
extreme caution. In Canada, as in other democracies, we do not generally not leave it to the
government to decide what part of the truth is sufficient for an appropriate understanding of an issue.
In any event, distortion of the truth is facilitated when information is concealed, not when itis in the
public realm undergoing analysis and debate.

Yet the ministry does not seek real debate, it seeks control over the debate, so that it can continue
to disclose its involvement in animal research - such as publishing reports of its research”® - when that
is a benefit to it, while concealing information of which it suspects the public might disapprove.

Section 17(1)(c): Undue loss or gain

Claims made both by the university (p. 3) and the ministry (p. 16), that the university will suffer loss
of pound source animals for use in research as well as property damage if this information is released,
are suspect, in light of the fact that it is already clear that they do use pound animals. Under Issue
B, we will further address the fact that these allegations are hypothetical and unsubstantiated.

3See, for example, several documents entitled Special Research Program taken from OMAFRA’s website
as well as Research Project Summaries and OMAFRA Research Projects (OASIS) describing current research
projects that are at least partly funded by OMAFRA, at Tab 8
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The university claims at point (1) that if this information were publicly available, unwanted pound
animals would be killed while other animals were brought into existence for research purposes, thus
impacting a greater number ofanimals. While this is not the place to have this debate in full, we must
point out that it rests on faulty assumptions: shelters are not created by municipalities for the purpose
of providing cheap resources to research facilities, they are a specific kind of place, created for the
purpose of helping animals in need and the people who might be looking for them. Enclosed at Tab
9 is a copy of submissions we made to the city of Winnipeg (as well as to the city of Montreal and
the province of Quebec) in which we outlined the various adverse effects of pound seizure on animal
services programs,

Inany event, the “2-for-1" argument does not prove true in practice. Bowmanville, for example, was
the third largest supplier of dogs and cats to the University of Toronto before 1990. It stopped this
practice in 1994 and since that time, the number of animals licensed has increased, as has the number
oflost animals returned home and the number of animals adopted. The euthanasia rate has decreased
from between 12-15% to less than 2%*

Atpoints (2)and(3), the university claims that releasing this information will bring them bad publicity
and cost them money. But if that is true, it means that the university anticipates that public reaction
to the information will be negative. Itis surely a violation of the Freedom of Information regime to
use it to assist institutions in concealing practices of which it fears the public disapproves.

It is not only the public whose disapproval is feared, the university has not mentioned that there is a
real split in the research community as to whether the use of pound animals, whose medical histories
are unknown, is even good science’. There is considerable disagreement in the scientific community
about the ethics, science and economics of this practice. A full discussion is beyond the scope of this
submission, but several points can be highlighted to put this allegation in context.

From the Report of the Ethics Subcommittee (1995), University of Alberta Policy and Welfare
Committee |Tab 11}:

The “pet factor” may actualty be disclosing something important for our inquiry, namely that
communication of a sort does go on between humans and other species and that this is
important support for the view that animals ought to be treated as subjects and not merely
as objects. People who protest against animal experimentation (and other “uses” of animals)
out of their appreciation of their pets ought not to be dismissed out of hand as hopelessly
sentimental and biased, but rather might be seen as contributing to an emerging discussion
about the vole of communication in alerting us to the presence of a moral dimension in the
relationship between humans and animals.

*Please see C larington (Bowmanville) statistics and 2002 Animal Services Monthly report at Tab 10

*We raise this without wishing to imply that animal research of any kind is good science.
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According to Dr. David Neil, University Veterinarian, Faculty of Medicine, University of Alberta:

We really are not in a position to genetically define the random source animal. Furthermore,
we are unable to provide health records, or clinical history for these animals. If indeed, we
had such information, it may well be that more of these animals would be disqualified for
use at time of receipt.

From Lawrence A. Hansen, M.D., Associate Professor of Pathology and Neuroscience, University
of California, San Diego School of Medicine [Tab 12}

Some argue that no one wants to kill dogs, but it is a necessary evil for medical education.
But since graduates of Harvard, Yale, Stanford and the Mayo Clinic medical schools (and
most others in the U.S.} have become pretty good physicians without killing dogs, it’s hard
to avoid concluding that dog vivisection is not necessary. Once youremove the “necessary”
from necessary evil, only the evil remains.

Academic institutions like the University of Alberta, and intramural researchers at the National
Institutes of Health (NIH) and the National Institute of Mental Health (NIMH) in the United States
make no use of pound animals. European researchers stopped using animals from pounds decades
ago. One 1984 paper by Italian researchers Mantovani and loppolo bore the title: “A Useless and
Superceded Experimental Animal: The Stray Dog”. From the National Institutes of Health’s
publication 72-333:

In addition to altering experiment results, the use of pound dogs may also increase research
costs, in spite of the initial low cost of the dog....The cost of the dogs is a minor part of the
expense, yet the untimely death of each subject dog escalates the overall cost of
experimentation.

This debate is further fueled by the fact that mistakes are made and animal companions are sent to
research before families have time to find them. In an interview with Roger Simms, head of the
Edmonton SPCA, the Edmonton Sun reported on January 29, 2000 (before the University of Alberta
decided to stop using pound animals) [Tab 13]:

“At least a dozen family pets come close to dying on a University of Alberta lab table every
year, due to mistakes made at the city pounds” said Simms. “It’s got to be 12 dogs a year
easily. And we’ll never know how many fell through the cracks - weren’t caught before
they were put down”.

10




LAW ENFORCEMENT

Issue B: Do the discretionary exemptions at sections 14(1)(e) and/or 14(1)(i) apply to the
records at issue?

The representations provided by both the university and the ministry fail to meet the high standard
established by previous Orders. The voluminous documentation which they have provided is not
evidence of the sort required to discharge their burden of showing that disclosure of these particular
records would cause a reasonable expectation of probable harm. We will comment on both sub-
sections together®.

Allofthe provisions set out inss. 14(1)(e) and 14(1)(i) address very serious safety concerns, whether
they be about a person, place or thing. Accordingly, they call for - and the precedents which have
interpreted them have required - a clear explanation of what the actual threat is and how the
disclosure of these specific documents can be reasonably expected to support it. The Act requires
that there exist a reasonable expectation of probable harm, a mere possibility is not enough. Yet,
neither the university nor the ministry can explain how the disclosure of records and in particular,
these records, can be reasonably expected to pose probable risks.

The respondents” position seems to be that if the public knew about what animals are used in
laboratories and what is being done to them there, it would cause some people to resort to violence.
Even if it were true that the “extremist threat” that the respondents have raised is a real threat in
Canada, that alone would not link the disclosure of the requested records with the violence and
threats the Act requires as a reasonably expected consequence.

The problem that taints all of the arguments made by both the university and the ministry on this point
is that their own behaviour stands in stark contradiction to the fears they allege. So much information
of the sort that they claim inspires extremist behaviour is posted on their own websites. Still more
is available through various other public sources. They fail to resolve this contradiction in their
representations,

A great deal of information about what animal research is being done, where, by whom and with what
funding is already readily available through a host of sources. Specifically, a broad range of
information about the University of Guelph, its research departments, projects and researchers has
become steadily available over the last decade, through its own website, among other public sources.

That being the case, the respondents have also failed to explain how it is that all the information
which they publish themselves or which is otherwise publicly available and commonly known, which
canbe far more specific as to researchers and locations, does not pose any risk to the security of any

®Please note that some of our representations on this point were made in the letter which accompanied our
request for an appeal. In setting them out here, we do not wish to be repetitive, but rather to put them in context
for purposes of this appeal and expand on them, where appropriate.
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person, place or thing, but the records we seck do.

For example, the websites of CIHR (the Canadian Institutes of Health Research) and NSERC (the
Natural Sciences and Engineering Research Council), the two major federal granting agencies, have
on-line search engines in which one can find their current research awards. One can search by
researcher's name, department, institution, field of research, and any key words, such as “dog &
surgery & University of Guelph”, for example. All ofthat information, as well as information about
the funding a particular research project has, the title and year of the grant, is public. The search
engines may be accessed at the following url’s respectively:

www.expetts.nortak.com/cihr_search_options.asp?language=eng
www.ost.qc.ca/crsng/Projsearch.asp

Medline is the database of the National Library of Medicine in the United States. It is a free and
unrestricted database of medical research published in scientific journals. One can search by
researcher, department, institution, dates and other references. The abstracts found in the database
openly refer to animal experiments, the species being used, whose project it is and where it was done.
The abstracts refer to full papers which are publicly available.

As regards the University of Guelph in particular, so much public knowledge exists regarding its use
of'animals in research that a claim that this particular information will be what exposes its facilities
or researchers to danger must be dismissed as nonsense. Moreover, in light of the incident at the
university in 1998 when a researcher’s tires were allegedly cut, it would seem reasonable to conclude
that if the university thought even that implied a security threat, it would have stopped publicizing
so much information about its facility, researchers and animal care committee members, however, it
has not done so. This renders its allegations about security threats posed by the particular documents
atissue here dubious - at best. A review of the university’s own website (www.uoguelph.ca) reveals,
for example:

e An introductory page which shows that the university undertakes research programs with
OMAF involving the following animal programs: beef, dairy, equine, fish, poultry, sheep and
pork. (www.uoguelph.ca/research/omaf/animals/index.shtm!)

® A news release dated March 1999 entitled “Enriched environment helps socialize animals” in
which the second paragraph reads: “The CAF (Central Animal Facility) houses animals for
15 departments and five colleges on campus. Animals are used for campus-wide research and
education, and include rats, mice, guinea pigs, rabbits, dogs and more unusual critters like
iguanas and macaws”. It provides the names of the animal care services director and the
facility manager. 1t refers to pigs that it uses as well as puppies. It notes that the CAF holds

. an annual open house in the spring.  (www.uoguelph.ca/research/news/weekly.html)

e Other news releases which announce the research the university is doing in various fields,
including “animals”. One may choose from swine, equine, dairy, birds orcompanion animals
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to see releases describing research being done at the university in those fields.
(www.uoguelph.ca/research)

A document entitled “Meet the Researcher” which describes talks which are presented for
members of the university community, as well as the time and focation. It provides the title
of some of the previous sessions, including for example “Development of Drug Delivery
Systems with the Dog as a Model”, with the name of the researcher who presented the talk.
(www.uoguelph.ca/ACS/mtr.htm)

A document entitled “Whom to Call” which provides the names, titles and contact
information for the people involved in the Central Animal Facility’s Animal Care Services.
(www.uoguelph.ca/ ACS/acscall.htm)

Alistof the names of the members of the Animal Care Committee for the year, including their
phone numbers and the facility "with which they are affiliated.
(www.uoguelph.ca/ACS/accnms.htm) * Please note, this information was the subject of a
previous FOI request which had also been refused under s. 20 (and s. 21, see Order 169).

A description of the various publications offered by the university, including: Update 2000
“which describes some of our most recent efforts to make genetic improvements in
commercial livestock”; Nuggets, an industry-sponsored newsletter which “aims to keep
broiler, egg and turkey producers abreast of research activities and accomplishments arising
from the UofG/OMAFRA poultry research program”; Pig Pens “reports on accomplishments
and activities of swine researchers at the University of Guelph”. (www.uoguelph.ca/research -
go to “publications”)

A description of where the university’s research stations are and what research they do there,
i.e., “Ponsonby Research Station: dairy unit, general animal facility, sheep unit”, Ifone clicks
on the name of the research station, one finds a description of the station itself, the animals
kept there, where the station is located, a photograph of the station and descriptions of its
sections, facilities, animal numbers what fields of research it is involved in and which
researchers are doing it. The site notes that tours can be arranged of individual research
stations or one can have a “multiple station tour” by telephoning the numbers provided.
(www.uoguelph.ca/research - go to “research stations™)

The curricula vitae of some of its animal researchers, which includes such information as the
person’s name, title, photograph, research interests, employment history, and a list of his/her
research publications, which are clear in the title alone about their use of animals, i.e.
“Bioavailability of Grain and Soil-Borne Tritiated 2,3,7,8-Tetrachlorodibenezo-p-Dioxins
(TCDD) Administered to Lactating Holstein Cows™ and “Mixed Function Oxidase Induction
and Toxic Effects of Three Commerical PCBs and Selected Congeners in an Avian Mode!”
(www.cvm.tamu.edu/vtpp.faculty/jones.htmi)
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All of this information is publicly offered by the university itself. Beyond that, it is common
knowledge that the University of Guelph does animal research in its veterinary program, in food
sciences, life sciences, biotechnology, psychology and animal biology, among others. [t is common
knowledge that the university uses pigs, cows, horses, sheep, rats, mice, guinea pigs, hamsters, dogs,
cats, rabbits, fish and birds and a variety of other animals. Several years ago they used a seal.

It is common knowledge that students are hired by the university’s Animal Care Services to exercise
dogs and that volunteers assist in dog walking and in its cat, rabbit, guinea pig and rat socializing
programs (this is also noted at www.uoguelph.ca/ACS/caf html#CAF), It is common knowledge that
Dr. Benn maintains a cat colony for breeding purposes for research, that she and others at the
university use pound source dogs in their research programs. It is common knowledge where the
animal facilities are on the campus.

Members of the public attend an annual open house and tour the Central Animal Facility, at the
invitation of university staff.

For its part, OMAFRA also publicizes the very kinds of details that it claims would expose a facility
to danger, about animal research in which it is involved. In May 2003, the ministry’s website included
descriptions of its Special Research Program over the last several years. These include the name of
the project, the name of the researcher and the department in which s/he works, the amount of
funding for the project, the objectives and a summary of results. These include mention of the
animals used [Tab 8].

With all of this public information about animals in research in general, about the University of
Guelph’s use of animals in research in particular, and most poignantly, about the university’s
involvement in the death of Royal, how can one seriously maintain that it is the particular documents
which we seek that expose the university to such serious threats, when all of that other publicly
available information does not?

The respondents’ representations include a variety of allegations and reports regarding terrorism.
We do not dismiss this allegation, as such things must be taken seriously, however, the reverse is also
true, such weighty allegations must be made seriously. While a word like “terrorism” can be
frightening, when one reads the actual documents, what is revealed is literally a handful of incidents
in Canada. In fact, there has never been a single incident anywhere in this country of a person being
physically hurt or injured by animal rights advocates “promoting their cause”,

One of the incidents cited by the ministry, (p. 10) occurred when one man was convicted related to
a break-in and theft ofanimals at the University of Albertain 1993. Yet the University of Alberta has
decided since that time to post more information about its animal research programs on its own
website, including its confidential Canadian Council on Animal Care inspection reports; if it has had
no problems, it is unclear how one could find in this matter that a reasonable expectation of probable
harm would arise if the requested documents were disclosed. The University of Alberta’s Policy and
Welfare Committee, in the 1995 Report of the Ethics Subcommittee cited above [Tab 11], has opted
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for more public awareness of its activities rather than less:

We believe it to be an essential part of our responsibility as members of the University
community that we discuss the ethical dimensions of our work in an open and non-defensive
manner. To do otherwise is only to court the public’s worts suspicion; that we cannot
transcend our own self-interest any better than anyone else.

In her 2000 book about the Canadian animal rights movement, entitled Blood Relations: Animals,
Humans and Politics, the well-respected Canadian journalist Charlotte Montgomery identified and
then dismissed the very assumptions on which the respondents rely:

...What is not debatable is that two widely held assumptions burden the world of activism over
animals in Canada and a lot of other Western countries, and these assumptions limit the movement's
public constituency. One isthat if anything really wrong or cruel is being done to animals, the police
or a humane society or someone somewhere will do something about it. The other is that the animal
movement, aside from its long-established and conservative side, is peopled by oddballs or zealots
with little respect for humans or property. Neither assumption is true - cruelties to animals get
defined away as legal every day, and people involved with animal politics are more commonly
compassionate than mentally unstable or weird. But both notions - about the people and about the
existence ofadequate protection for animais - undetiic the dismissive and even derisive treatment of
the movement and the issues’.

To be frank, any individuals who might be inclined to break the law to express their views on the
subject already have ample information about this university and others. It is not the six records in
issue in this matter that create that risk.

We are aware that since 1988, OMAFRA has denied requests for similar information and this
Commission has basically dismissed the appeals. It is our view that this history assists us in this
appeal. Over the years in which those concerns have been cited again and again, more and more
detailed information about animals in research in Ontario and across Canada has entered the public
realm, yet the threats which the government continues to cite have not been borne out.  We are not
aware of any substantiated allegations of threats to anybody’s security in all this time nor has the
government offered a single example. We note the incident that occurred in Guelph, however, as
mentioned above, if the university seriously believed there were further risks, one might reasonably
expect it would not continue to publicize the names, photographs and contact information of its
researchers, etc.

In Order 169, there is a discussion about the disclosure of annual reports from a number of different
facilities that had been erroneously granted in 1988, These are the very annual reports which we seek
in this request. We do not suggest that the fact that disclosure was permitted erroneously on a past
occasion means it must be permitted in the future. However, the fact that disclosure was granted, and

"Charlotte Montgomery, Blood Relations: Animals, Humans and Politics. Between the Lines, Toronto
(2000) at p. 16
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that there is no indication that it led to any of the prescribed consequences in all of these years, is
proof that the expectation of probable harm, even if the Commission found it was reasonable once,
cannot be seen as reasonable today.

As noted above, Dr. David Neil, University Veterinarian at the University of Alberta’s Faculty of
Medicine, made the following comments on the Disclosure episode already mentioned:

There should be nothing in animal research that you're ashamed of and you want to hide,
There should be transparency. People are ready for that transparency, this is the time for
public accountability.

In short, the 15-year old argument, that security threats require records of this nature to be withheld
from the public, has lost its credibility.

The research industry may not like the growing public scrutiny of its practices and the government
may wish to protect that industry and its own research projects, but the public has a right to make
these decisions for itself. The law requires the government to prove that this specific information
creates the reasonable expectation of probable harm. Neither the government nor the ministry has
offered anything but rhetorical statements with no facts, reasons or rational explanation to discharge
their onus.

REASONABLE SEARCH

Issue C: Was the Ministry’s search for responsive records (in particular, inspection
reports) reasonable in the circumstances of this appeal?

We have no specific information which contradicts that provided by the ministry. However, as the
2001 annual report would now be available, we ask that any decision made regarding disclosure of
annual reports from 1997 - 2000 also include the 2001 report. Similarly, as the ministry has now
located a second inspection report, we ask that any decision made regarding disclosure of these
documents include both of them.

We thank you for consideri e representations.

Lesli Bisgéﬂd, Bari%ter and Solicitor
on behalf of Animal Alliance of Canada
Toronto, June 20, 2003
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